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There has been no change for the woi*se in the outlook for gen­
eral business. The domestic exchanges show an enlarged volume 
of trade. The activity in orders for coal and iron continue, traffic 
on the railroads is much larger than at this time last year, and 
from the West especially comes word of the deficiency of cars and 
more offering of business than the road can handle. The local 
stock market is not so excited as it was and the bears have made 
their reappearance, as there are many who now believe the 
market is a sale whenever it gets an extra head of steam on. But 
tbere is a well-grounded belief that even if quotations should fall off 
another upward movement would be in order before November 
closes. 

The death of General McClellau so soon after that of Geueral 
Grant naturally provokes comparison between these two distin­
guished military leaders. The former was severely criticised for 
his excessive caution, but it should be remembered that the army 
he commanded was an untried one—the men were undisciplined, 
while the officers, largely composed oC lawyers and politicians, were, 
as subsequent events proved, unfitted for their duties. There was, 
indeed, early in the war a prejudice against West Point, but a 
little experience in active field operations discredited the civilians, 
and long before the end of the war the military men trained at 
West Point filled every important position in the armies North 
and South. General McClellan was aware better thau anyone else 
in the country of the danger of operating offensively with an army 
of green troops led by incompetent politicians and civilians. Some­
thing could be done with such troops defending fortifications or 
behind intrenchmeuts, and this was all that was required of the 
Southern soldiers under General Lee. The loss of the Army of the 
Potomac would have involved the capture of Washington, and 
perhai^s Baltimore and Philadelphia. 

The army General Grant commanded wheu he set out to make 
the campaign ot the Wilderness was a very different one from that 
controlled by General McClellan. The men were seasoned veterans, 
while the officers had been trained iu the stern school of war for 
their duties. One cannot help asking the question what if the posi­
tions of the two generals had been reversed, and Grant had com­
manded the Army of the Potomac early in the war and McClellan 
later on. Would Grant have dared to attack Lee's intrenchmeuts 
with the uutrained and badly led battalions which had been hastily 
marshalled on to Potomac for the defence of Washington and the 
suppression of the reoellion ? Then again, would McClellan have 
been so over-cautious were he in command of so veteran a body of 
troops as those with which General Grant finally ended the war? 

Several of the daily papers are complimenting Judge Barrett for 
the prompt manner in which the trial of Ferdinand Ward was 
conducted. The praise is deserved; but should not the newspapers 
overcome somewhat their awe of the Bench and more often call 
Courts to account for the preposterous length of trials and the use­
less and wastefid litigation which they permit V Our administra­
tion of justice has long been a scandal in this regard. Yet our 
press has doae nothing to correct the evil; on the contrary, when 
some of these procrastinating judges have filled their terms of 
office the demand is made that they be renominated and re-elected 
without inquiry into their efficiency as presiding officers of the 
Court. The simple fact is, our Court machinery is practically 
though perhaps unconsciously organized not to dispense ju stice 
but to add to the emoluments of the legal profession. 

One cannot help but feel some pity for ' ' Convict" Fish, as he calls 
himself. He has lost everything—a large fortune—his good name 
and his liberty. His overt acts do not seem to have been intention­
ally criminal, for he would never have invested his means in real 
estate if he thought he was making his money fraudulently, and 
run the risk of detection. He was clearly the victim of Ferdinand 
Ward's extraordinary power of creating confidence on the part of 
those he dealt with. Many women and some men have this gift of 

personal fascination; indeed, all human beings possess it more or 
less, but Ferdinand Ward was a psychological wonder in this respect. 
If the latter had escaped or was punished lightly public opinion 
would have demanded that Fish be released from prison, for he was 
the victim of monstrous frauds which there is no evidence that he 
originated or abetted, for he has so far been the greatest sufferer 
from them. What a remarkable story this of Ward's is from begin­
ning to end. It is the very romance of financial rascality. Ward 
is in every way an exceptional personage, and, what must be par­
ticularly mortifying to Fish and other clever men who were duped, 
he was as much a fool as a knave. 

Taxpayers iu New York are unaware of the exact facts with 
regard to the growth of their fiscal burdens. The following table, 
showing the rate of taxation for every year as far back as 1830, is, 
we think, interesting and instructive : 

leSO $ .36 18.51 $ .91 1874 $2.80 
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2.58 
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2.25 
2.29 
2.25 
2.40 

These figures are not as bad as they at first appear. Money has 
become cheaper as years have rolled by, and hence a dollar in 1830 
would probably purchase as much as ^3.50 to-day ; but, for all 
that, our taxes are too high. Were oiu" city government what it 
should be, one percent, on the assessed valuation would be ample to 
meet all proper charges as well as provide for liberal improvements. 

The new director of the mint in his forthcoming annual report 
furnishes facts respecting the precious metals which are of vital 
interest in view of the pending discussion upon the coinage of the 
silver dollar. On July 1st last, he states that there were $830,000,-
000 gold and silver coin in the country, of which |542,000,000 were 
gold and $378,000,000 silver. In addition to this coin there was in 
the mint and assay offices $71,501,052 bullion, three-fifths of which 
was gold. During the past year we exported $19,000,000 worth of 
silver. In view of these facts how strange it is that bank offices 
and writers on financial topics insist that there is imminent danger 
that we shall get upon a silver basis. Ever since the coinage of 
the silver dollar in 1878 we have been importing gold and have 
trebled the stock on hand, while we have been exporting a large 
proportion of our silver production. Dr. Kimball, the director, 
emphasizes the fact that the gold production of the world is steadily 
declining. On the Pacific Coast it has fallen off $8,000,000 since 
1881. France has $14 in silver for every inhabitant; we have only 
$4 in silver per capita. But gold is not thereby expelled from 
France, for that country has more of the yellow metal than Eng­
land and Germany combined. 

Negotiations are on foot to merge the Produce Exchange with 
the Consolidated Stock and Petroleum Exchange. It would be a 
good thing to do, as the grain and provision dealers have too large 
a building for the business they transact, while the mining and 
petroleum brokers are in need of better accommodations. If joined 
together the new organization will comprise over 4,000 members, 
of which over a thousand would be either solid and responsible opera­
tors or else active and energetic traders. The new combination 
would soon become a formidable rival to the Sto^k Exchange, and 
would in time doubtless transact a business qttite as large. The 
Produce Exchange has now a monopoly of the grain and provision 
business, while the Consolidated Stock Exchange is the sole agency 
for dealing in petroleum and mining shares in unlisted securities 
and in fractional shares of railroad stock. There are, of course, too 
mauy brokers, and should the corsolidation be etfected measui*es 
should be taken to buy off or cut off members who now do no busi­
ness. Perhaps further on it might be wise to amalgamate with the 
members of the Metal Exchange. The time is probably not distant 
when New York will do a large business in the buying and selling 
of options on iron, copper, lead, tin and the other metals. 

The new depot which the New York Central managers are about 
to build on Fourth avenue and One Hundred and Thirty-eighth 
street will not only be a great present convenience to the people 
who live above Eighty-sixth street, but it may lead to very impor­
tant consequences. In time this may become the great depot for 
the Central road, and the Forty-second Street Depot decline into a 
mere distributing point for lower New York. As the railroad busi­
ness of the country increases the pressure will become too great 
for the accommodations now at Forty-second street. The ground 
is too valuable in the neighborhood to admit of its use for engine 
houses and the storage of cars, and hence the chances are that the 
One Hundred and Thirty-eighth Street Depot will steadily enlarge 
with the growth of New York City's business. Then, as a corre-
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spondent elsewhere points out, when the debris of Flood Rock is 
cleared away and the Harlem Ship Canal is constructed, the condi­
tions may exist for the opening of steam communication with 
Europe by way of Long Island Sound, This would involve the 
construction of elevators and store-houses in the neighborhood of 
Port Morris, which would connect with the Central road at the One 
Hundred and Thirty-eighth Street Depot. The growth of the city 
above Central Park will from this time forth be very rapid, and 
hence the business of this new depot will in all probability 
increase faster than any other station on the Central road. 

The facts brought out in the cable road contention before the 
Supreme Court judges with respect to growth of city travel were 
of very great interest. In 1850, with a population of 515,547, and 
only two railways, there were 6,835,548 passengers carried by street 
railways in New York. In 1875, when the population reached 
1,045,323, and with nineteen railways, the number of passengers 
grew to 166,918,173. In 1880, when the census showed 1,296,399, 
and with twenty-three railways, including the elevated, 211,322,348 
persons were carried, while in 1884, with the same number of rail­
ways, 284,115,863 passengers were carried, an increase of 120,179,564, 
of which the " L *'roads carried 96,702,620, and the five principal 
horse car lines 103,978,564. If travel increases in the future as it 
has in the past there will be carried in 1890 by the different rail­
roads that will then use our streets 388,103,940 persons, and by the 
year 1900 as many as 713,558.834. These are enormous figures and 
shows how vital a matter is this of intermural travel. It is clear 
that the horse cars and elevated roads will be insufficient to meet 
the public wants. The cable system, with its use of steam and 
system of transfer checks, would undoubtedly be an improvement 
both in tbe way of economy and convenience upon our present 
chaotic system of horse car lines. But the elevated roads and cable 
roads combined will not suffice. We must have rapid transit from 
one end of the island to the other, for this is not supplied, nor can 
it be by the elevated roads. We need an underground steam road 
after the arcade plan or else a viaduct road like that suggested dur­
ing the Tweed regime. Either of those schemes would furnish us 
real rapid transit; that ie, a passenger could reach Harlem from the 
Battery in twenty minutes—it now takes nearly an hour. 

The Cable Company had an exceedingly good programme, and there 
seems to be money behind it, but its managemnt has been singularly 
unwise. Had an experienced city railroad manipulator—like Mr. 
Jacob Sharp, for instance—had charge of the cable road's interests, 
the horses would by this time have been displaced and there would 
be cable lines to all accessible parts of the metropolis; but somehow 
the press and the public have not been in sympathy with the cable 
system, although, if adopted, undoubtedly it would give a swifter 
and safer transit than do the horse cars. 

The Commissioner of Public Works wants to spend a good deal 
more money this year than last. If he was a really competent, 
tried and ti ustworthy person, we should say he ought to have all 
the money he asks for. New York City is growing rapidly and the 
new expenditure proposed is not at all unreasonable. Among the 
items are: §2o0,000 for the new HaU of Records, $468,000 for the 
buildings at Gansevoort market, $100,000 for "special appliances to 
suppress waste of water;" and among the ** increases" are the 
following: Maintenance of boulevards, roads and avenues, $30,000; 
contingences, $10,000; free floating baths, $10,6C0; laying water 
pipes, $50,000; public buildings, construction and repairs, $35,000; 
removing obstructions, $10,000; repairing and renewal of pipes, stop­
cocks, etc., $100,000; repairs and renewals of pavements and gra­
ding, $100,000; repaving streets andavenues, $393,000: surveys, 
maps, etc., $10,000; water supply, Twenty-fourth Ward, $10,000. 

Any one acquainted with the rapid growth of New York, 
especially above the Central Park, is aware that none of the above 
items are unreasonable. The new Hall of Records is sorely needed, 
we ought to have another municipal building costing not less than 
a million of dollars. It would be a. permanent saving to the city in 
dispensing with the necessity of providing quarters for the transac­
tion of municipal business in offices belonging to private persons. 
But unfortunately Mr, Rollin M. Squires is not in favor with the 
press or public. He has failed to make a good impression, and 
hence the reluctance of tax-payers generally to giving him auth­
ority to spend unusual amounts of the city money. 

Mr. H. C. Fahnestock, of the firm of Winslow, Lanier & Co., 
has been giving his views to the public on the silver question. The 
reasons why the coinage law should be repealed are—but we give 
his own words: 

1. The enormous cost to the aovernmeut of coining and storing an 
absolutely useless coin. 2. The certainty that persistence in this coiuage 
imder existing conditions will inevitably place our whole financial system 
upon a silver ba'iis in the near future, because an adverse trade balance will 
necesitate the export of our surplus gold, 3. That we are losing, by the 

present course, the advantage of the export of silver bullion which would 
otherwise go into the commercial uses of the world, aud be available, like any 
merchandise, in the settlement of our foreign balances. This product, to 
the extent of twenty-four millions per annum, we are withholding from 
commerce and accumulating in a way practically as useless as if it were 
thrown into the sea. 

When loose statements like these are found in the columns of 
the Herald or Evening Post, they may be set down to the utterance o f 
some slovenly and inaccurate newspaper-paragrapher ; but persons 
representing banking houses should not make statements which 
they must know aro the very reverse of the facts. Mr. Fahnestock 
is aware that the government stores far more gold than it does 
silver; he also knows that the bulk of the silver coin is not useless, for 
it circulates to a far greater extent than gold in the form of certifi­
cates. Then, again, he ought to know that since the first of Octo­
ber, 1880, up to the 30th of June, 1885, the government has sold 
$82,000,000 of standard dollars for gold at par, which shows instead 
of a loss a handsome profit to the Federal treasury. Mr. Fahne­
stock seems to be ignorant of the fact that since the passage of the 
Silver Coinage Act we have increased our store of gold from 
$200,000,000 to over $600,000,000 ; and that while we have attracted 
the yellow metal from all parts of the world we have been steady 
exporters of silver. THE RECORD AND GITIDE has published the 
figures over and over again. While this is a fact which cannot 
be gainsayed, how absurd are the predictions that we are liable to 
get on a silver basis while the ratio of gold to silver retained in 
the country steadily increases. 

One Effect of Successful Speculation. 
There is one result consequent upon eras of speculation which 

has not received the attention it deserves from those who keep 
watch over current events with a view of beiug guided in their 
future operations. When trade is normal and profits small but 
sure, it is the conservative and sagacious dealer who comes to the 
front. The reckless speculator is out of place when the market 
jogs along in an old-fashioned humdrum way. The struggle for 
life in trade under such circumstances is the survival ofthe fittest— 
of the safe operators the conservative merchants. It is far other­
wise, however, in speculative eras—in times when the sanguine, 
the venturous and the reckless make the heaviest profits. The 
daring operators make fortunes in a night, and they give a certain 
tone to business operations which in the long run is unwholesome. 
The inflation of paper money in Civil War times created a class of 
wealthy leaders of the market who were of this adventurous type; 
but the very qualities which gained them fortunes in times of great 
excitement deprived them of their means when the pendulum of 
prices swung in the other direction. The gold craze in California 
had a similar result in creating a class of millionaires who were 
over-sanguine, and many of whom finally lost the positions they 
had won so easily. The public heai^s of the success of this or that 
millionaire, but it never hears of the fate of the great mass of 
their imitators who plunge recklessly into speculation and lose 
their all. 

We are passing through another period of speculative excitement ̂  
and bold operators who, disregarding all the warnings of prudence, 
have nevertheless made vast sums of money will soon make their 
appearance. These operators will figure largely in Wall street and 
will have hosts of imitators. There is danger that they will give a 
certain impetus to speculative operations which will tempt less 
lucky dealers into ventures which will be their ruin. The recent 
rapid advance in prices, while it has advantaged all holders of 
securities, has been less profitable to the old stagers than to the ce^v 
people dealing in the stock market. Jay Gould, Russel Sage and 
others of lees note '* got left" in the recent upward spurt of prices. 
Indeed, it was the safer and more conservative dealers who have 
profited least by the advance of the market prices of securities. 

It is these sanguine and successful operators, not alone in the 
stock market but in general business, who will be the organizers of 
new enterprises in the future. There is danger in this fact, for i t 
leads to showy rather than safe enterprises. There is always peril 
in dealing in untested fields in times of financial excitement, and it is 
against these that we wish to warn our readers. The advance in 
the stock market may not yet be over, but whether it is or not the 
speculative fever it engendered will be extended to other fields of 
enterprise. People who have money should be very cautious when 
asked to invest in shemes which are very lucrative on paper, but 
which may not stand the test of experience. 

The story that the Vanderbilts have become interested in Manhattan 
stocks is not true, but it is reasonable to suppose that Mr. Morgan, who is 
to be elected a director of the Manhattan Company, will look after the New 
York Central interest. It is understood that the Manhattan will be a feeder 
not only to the Grand Central Depot but in a far greater degree to the new 
depot about to be erected at the comer of Fourth avenue and One Hundred 
and Thirty-eighth street. It is understood that the Manhattan svill nm train s 
connecting all parts of the city with the depot when it is fin isi .ed. 
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Guide to Buyers and Sellers of Real Estate. 
BY GEORGE W. VAN SICLEN 

COPYRIGHTED. 

XV. 
Damage to Premises after Contract Signed.—Sometimes after 

a contract is signed the house burns down, or careless blasting in 
the neighborhood injures it, or the premises are otherwise dam­
aged ; the buyer then objects to paying the full amount of the con­
sideration ; but the law is that he must pay in fuU. Courts of 
equity consider that a valid contract obliges the seller to give a 
deed of the land to the purchaser, and they hold that whatever 
ought to be done should be considered already done, and they look 
upon the seller as a tiustee of the land for the buyer ; hence the 
buyer gets all the benefit if there be any increase in the value of 
the property after the contract is signed, as from a new railroad or 
a park, or any other public or private benefit: and he has to stand 
all the loss or decrease of value that may come, whether the 
weather damages it, or some part decays, or it burns up, or is bat­
tered down by accident, or destroyed by a mob ; he must in any 
event pay the full price to the seller, unless, indeed, the seller him­
self should do some wrongful act of waste upon the premises which 
would give the buyer a valid claim against him for damages. 

Insurable Interest.—Hence the buyer under a real estate con­
tract has an insurable interest in it to the full amount of the value 
of the buildings, and can take out a valid policy for the time while 
title is being examined. If, however, liquidated damages are 
named in the contract for its non-performance, a policy for that 
amount would be sufficient to protect the buj^er, as he could then 
safely refuse to complete if the premises were seriously injured 
by fire. 

The seller, however, does not lose his insurable interest because 
the buyer has also acquired one, but any policy he has will still 
hold good (provided he notifies the company of the change that has 
taken place in his interest as such policies all require); only the 
insurance company, paying his loss, will be subrogated to his rights 
and entitled to receive tho balance of the purchase money from the 
buyer. 

Bents.—If nothing be stipulated in the contract, rent of premises 
which has not yet fallen due when the deed is given will go entirely 
to the purchaser: and, on the other hand, rent already due, although 
even in advance and for a period of time extending beyond the 
delivery of the deed, will remain the property of the seller. The 
fairer way, how ever, is to agree in the contract to apportion the rent 
up to the date of delivery of the deed. 

Interest on the Price.—If the time for closing the title be 
adjourned by consent for whatever cause, and nothing be stipulated 
at the time of granting the adjournment, no interest upon the 
balance of the purchase money to be paid, nor upon any part of the 
price already paid, can be demanded in addition to or differently 
from the specific agreements about interest in the contract. And 
unless care be taken the seller might become entitled to additional 
rent falling due during the adjournment, or become liable to pay 
additional taxes (under his agreement to give a clear title), or the 
buyer become released from paying interest on some mortgage 
during the period of adjournment. The better way in agreeing 
upon such adjournments is to stipulate, when agreeing to them, 
that ** the title shall be closed as of the original date of delivery of 
deed first agreed upon." 

Mortgages.—The contract must carefully specify how many and 
what mortgages are to remain as liens upon the preraises ; and if 
any agreement is made as to how long a mortgage has to run, or is 
to be allowed to remain upon the property, see that this is explicitly 
stated. 

Assumption of Mortgage,—If you do not intend to be bound to 
pay a mortgage already on the premises (suppose, for instance, that 
you might be glad to let the property go if only you are not bound), 
be very careful not to *' assume and agree to pay as part of the con­
sideration ;" all you want to do then is to take it *'subject to " a 
certain mortgage. It is somewhat surprising how often the 
*'assumption clause" slips into a contract, and then (as it must) 
into the deed, unnoticed by the buyer. 

By-the-way, the agreement to assume a mortgage need not be in 
writing to be valid and binding ; an oral promise by the buyer is 
sufficient where the seller fully performs his agreement, executes 
and delivers a deed, and gives possession of the premises to the 
buyer. So look out what you agree to, orally, about that. 

[Oral—Verbal.—When you speak of anythmg agreed to or done 
by word of mouth, don't call it verbal; call it oral; everything that 
is written in words is verbal; that is what verbal means, "by 
words;" everything that is done or promised in writing as well as 
iu speech is done verbally; these words are used very carelessly 
and incorrectly.] 

An agreement to pay the accrued or the future interest upon a 
mortgage will not, however, bind the purchaser to pay the principal. 

Purchase Money Mortgage.—And so, too, if the buyer is to 
give back a purchase money iisortgage for part of the price, eUl th% 

details about this mortgage should be carefully written out in the 
contract; not only how long it is to run and at what per cent., but 
all the special covenants and agreements which the one who is to 
take the mortgage desires to have in to protect himself; and the 
buyer must notice these, as some of the naore modern conditions in 
mortgages are quite burdensome. 

Mortgage With FuU Agreements.—An iron-clad mortgage 
now contains agreements on the part of the mortgagor that if inter­
est remains unpaid, say thirty days, the whole mortgage may be 
foreclosed (this time of grace, however, is in favor of the mortgagor); 
that if taxes or assessments remain unpaid, say ninety days, the 
whole mortgage may be foreclosed (these days of grace are also in 
mortgagor's favor); that if default be made in payment of interest 
or principal when due the mortgagee may at once take possession 
of the premises, collect the rents, ai?d pay all necessary expenses, 
without any legal proceedings, and without being deemed a tres­
passer; that in care of any such default the mortgagee may at once 
upon beginning a foreclosure suit and without any notice to or 
consent of the mortgagor have the Court appoint a receiver to 
collect the rents and take care of the property; that in case of any 
such default the mortgagee may have the property sold according 
to law and apply the proceeds to payment of the debt and expenses 
of foreclosure and sale; that the mortgagor will keep the premises 
insured or the mortgagee may do it and add the premium to the 
mortgage: that if the mortgagor does uot pay the taxes and assess­
ments the mortgagee may do it anrl add them on to the mortgage; 
and that the mortgagor and his heirs and a.ssignees will at any time 
make and deliver any further deeds and instruments the mortgagee 
may think he needs to make his title ^ood. Each detail, such as 
the foregoing and relating to the mortgage, must be specified in the 
contract of sale, or the buyer or seller cannot insist upon having 
it in the mortgage when it comes to be drawn. 

Mortgage by a Corporation Buying.—Under the laws of New 
York, before a mortgage given by a corporation can be valid the 
duly executed written assent of two-thirds of the stockholders must 
be filed with the County Clerk where the property is situated. This 
assent, however, is often deemed unnecessary in the case of a 
purchase-money mortgage given by the corporation: still, as 
opinions differ, it is better to have the stockholders execute such an 
assent even in that case, and thus prevent objections, however 
mistaken, from any source. 

Signature by a Corporation.—And, by-the-way, a deed or mort­
gage or other instrument executed by a corporation does not at law 
require any signature at all; the president need not put his name 
there nor sign the name of the corporation either alone or by him­
self as president; all that is necessary is to affix the seal of the 
corporation. 

However, it is customary to have the executive officer or officers 
sign, and where the by-laws or the certificate of incorporation, or 
the charter of the corporation requires in express terms that such 
instruments be signed or countersigned by certaiu officers, such 
signatures would of course be necessary to their validity. 

Leases.—If there be an outstanding lea«e on the premises sold, 
the seller for hia own protection must cause the details of stich 
lease to be specified in the contract, and that the buyer takes 
subject to the same; so, too, if the buyer wishes to be certain that 
the premises as leased bring in a certain amount of rent for a cer­
tain term, he should have those items carefully mentioned. 

Will.—If your property came to you by will, be sure and get 
good legal advice and know what the will means, and whether you 
have the power and right to sell, before you sign a contract. Nice 
questions often arise; parties lately consulted me just in time to 
prevent their signing a contract to sell aud give a warrantee deed, 
when the will which gave the property left it to the widow for life, 
then to the son, but if the son should die first and leave no 
children, before his mother, the widow, then the property to go to 
the brothers and sisters of the deceased ; the widow and son want 
to sell the property, but no one who knew what he was about 
would take their deed, and no one to-day can give a perfect title 
under that will. On the other hand, the General Term of the 
Supreme Court in NewYork has just decided, this October, 1885, 
that where a will left the property to the widow as long as she 
remained unmarried and his widow, but on her decease or remarriage 
to the son or his heirs, the title vests in the son, subject to the 
widow's life estate, and that if they both join in the deed, they can 
give good title ; and the Court made the purchaser take his deed. 

Short Contracts of Sale.—While carelessness and haste should 
by all means be avoided in making real estate contracts, yet some­
times exigencies arise when very brief contracts are necessary: and 
here I quote, with permission, the practical, pithy remarks of that 
eminent lawyer Mr. Austin Abbott, which appeared iu the Daily 
Register (the New York law journal), of September 21, 1885: 

It is often convenient to know how concise and informal a wi-iting will 
serve to bind the parties to an executory contract for the purchase and sale 
of real estate. A clear idea on the point is serviceable often to the attorney 
whose client brings him a very informal memorandum, as representing a 
cbnftrect he has made and which iM NiWr̂ ey is to superintend th© fu 



1186 The Record and Guide. Octooer 8i , 1886 

ment of. It Ls also useful often in dehcate negotiations, where a nervous 
or uncertain owner or buyer may hesitate if left long enough to have a 
formal contract drawn. 

The statute requires that " the contract, or some uote or memorandum 
thereof, be in writing and be subscribed by the party by whora the lease or 
sale is to be made," or '* by the agent of such party, lawfully authorized." 

The courts unanimously interpret this as requiring a note or memorandum 
expressing all the terms of the agreemeut. 

The document may be as trivial in form as it could happen to be, if it 
meets this requirement in substance. 

It is no objection to its validity that it is in pencil, or that it bas uo seal, 
no witness, no acknowledgment. 

An enfcro.ssed contract will uot satisfy the statute any better thau a 
receipt or a telegram, or an entry in one's diary, or an affidavit in legal 
proceedings, or correspondence, or even a letter to a third person, so 
long a.s the substance is theie; the parties, the agreement, the premises, the 
terms and the subscription. 

It is no objection to the memorandum that it was not made at the time 
the bargain was struck, nor that it was not delivered to the other party, 
unle.ss it was prepared and subscribed in anticipation of an intended deliv­
ery and intended not to take effect meanwhile. 

It is clear then that the memorandum is not the contract, but only a 
peculiar kind of evidence of the contract, without which the contract is not 
enforcible at law. 

The essentials are parties, designation of premises, piice, and terms if 
any credit is agreed on. 

Both parties must be designated, and the premises must be designated, 
but a memorandum is not invalid because it does not give the residence of 
the parties or the precise location of the premises. An agreement by John 
Smith to convey to John Jones a house on Church street, without saying 
anything of the whereabouts of either, would be foolishl}- meager, but, if 
litigation ai'ose, Jones might prove that the particular John Smith whom he 
sued on the contract was the same John Smith who owned and occupied 
a house and lot on Church street, in the town of SomervUle, Mass., and 
no other on any street of that name, that the lot had well-defined bound­
aries, and that immediately before signing the memorandum the two men 
had been in treaty for a sale of those premises. When these circumstances 
were proved a Court well advised of the present state of the law would 
hold that th© writing sufficiently designated the parties and the premises. 
But it is nevertheless time that many a purchaser or vendor has been 
unable to enforce a similar coutract because the circumstances were not 
susceptible of the clear or satisfactory proof necessary to enable the Court 
to apply it to specific premises and a definite area of land. 

It is always enough, however, with laud that is in actual possession or 
has a known designation to describe it by such possession or designation, as, 
for instance, the farm now occupied by me, or the house aud lot known as 
No. 1 Church street in the town of Somerville and State of Massachusetts. 

There are the best of reasons for giving: a full and accurate description 
such as is usual in deeds when the case allows of so doing, but the advan-
tap'e secured does not relate to tlie binding effect of the memorandum, but 
to the x>recise extent of the obligation assumed by the signer. 

The price and terms, if any, must also be designated, but here again the 
utmost conciseuess is consistent with validity. 

A receipt for a payment, if it designates the parties and the premises 
and specifies tho full price agreed on is sufficient, therefore as against the 
party signing it, except that if it be for a part payment it should fix the 
time for paying the balance. Whether the latter point is essential, how­
ever, the Courts are not agreed. Some have held that on an agreement to 
pay money without fixing a time the law implies an obligation to pay imme­
diately. This is vei'y true in the case of debtors ; yet, a part payment on 
an executory coutract may justly be thought to imply an understanding 
that the balance should uot be instantly due, but payable at some future 
day. A receipt for payment iu full, however, might properly be deemed to 
imply an obligation to convey forthwith. 

If all these elements of the coutract are thus indicated the memorandum 
lacks only one thing more, and that is words of agreement. The note or 
memorandum must be a note or memorandum of a contract. 

These suggestions are not given as guides for di-awing contracts. In a 
great proportion of cases there would be serious disadvantage in theu* 
use. The death of either party, the falsehood of a witness, the destruction 
of buildings by fire, raany other incidents such as often occur between 
contract and conveyance, would be very likely 'to invite litigation. No 
one should rely on such a thread when he can have a strong cord, but 
there are often cases when the negotiator must do the best the moment 
admits of. And there are often cases when the attomey has to advise off­
hand on the sufficiency of such a memorandum. 

In the latter class of cases he should ask his client if the scrap of paper 
shown him embodies all the terms of the agreement, otherwise it may be 
found not to satisfy the statute. 

And for the same reason in drawing a short memorandum especial 
care should be takeu that nothing which is actually agreed on is omitted 
from the memorandum. 

E x c h a n g e of P r e m i s e s . — A n exchange of land, according to 
Blackstone, is a m u t u a l g ran t of equal interests, the one in consider­
ation of the other. Generally, however, there is an inequali ty of 
values which is made good wi th money, or by mortgage, or other­
wise. W h e n one par ty has performed his par t of suoh a contract and 
the other for any reason fails to perform on his par t , t he question 
arises w h a t damages the former is enti t led to. In New York th is 
has been held to be either the purchase money or consideration 
stated in the deed of the property conveyed by the performing 
par ty, or the value of the piece of property contracted to be con­
veyed to him, as he migh t e lec t ; and in another case where the 
default ing par ty had agreed to not only convey a piece of land^in 

exchange, bu t also to pay a cer ta in s u m of money, and also to 
transfer a certain debt due from a th i rd person, and performed all 
bu t the t ransfer of the debt, the Court decided tha t the 
par ty who had fully performed was not bound to deduct from the 
value of his piece of property the money and the value of the piece 
of property he had received and then sue for the balance, bu t t h a t 
he might sue out r igh t for the value of the debt which had not been 
transferred, a l though tha t might be greater t h a n the balance of the 
value of the first piece of proper ty ascertained aa aforesaid. 

I t is better in an exchange to so express it in one contract , j u s t as 
the agreemeut is, and not to have two separate contracts of sale 
from each par ty to the other, which would have to be connected 
together by parol evidence should any trouble arise. 

P u r c h a s e r N o t a Tenan t .—If a purchaser be allowed to go into 
possession before he has paid all t he price, and he af terwards fails 
to pay up and refuses to t ake tit le, the seller cannot claim t h a t t h e 
buyer is his t enan t , ei ther a t will or any other way, and sue him 
for rent , for use and occupation; all t he landlord can do is either sue 
him at law for the balance of the pr ic t , or bet ter still in equi ty to 
foreclose his vendor 's lien; or else take the long-winded way of an 
e jec tment suit , where ei ther pa r ty has the r ight to three tr ials 
a l toge the r ; the wise man will therefor get his money first before 
delivering possession. Tak ing a mor tgage for par t of the price is 
all r ight , because the mor tgage protects the seller. 

D e l i v e r y of Possess ion .—The buyer ought not to pay his money 
unti l he gets absolute possession of the premises, otherwise he m a y 
get a lawsui t on his hands . Possession can be given by going on 
the premises and giving the key, or by simply g iv ing the key if the 
house is v a c a n t ; or by assigning over the lease if there be a lease ; 
if there be no wr i t ten lease the buyer should ask every person in 
possession by w h a t r ight he is there, and the landlord should give a 
letter to each t enan t tell ing h im to pay the ren t from a certain day 
when due to the buyer. 

To B i n d H e i r s a n d A d m i n i s t r a t o r s . — I f the seller dies, his 
heirs mus t carry out the con t rac t and give a deed in accordance 
therewi th . This, however, often necessitates considerable delay. 
If the buyer dies, his adminis t ra tor is bound to ca r ry out the con­
tract , pay the price and take the deed. Where , however, t he per­
sonal estate of a deceased buyer is insufficient to pay his debts, a 
New York s ta tu te provides t h a t his executors or adminis t ra tors may 
apply to sell his interest in any land held under a contract for the 
purchase thereof. The sale to be made subject to all paymen t s due 
or to become due on the contract . 

AssigTinient of t h e Con t r ac t .—An assignee of a contract for 
the sale or purchase of land takes it subject to all t he equities 
against , and the special agreement is made by, his assignor. But if 
t he buyer assigns the contract , his assignee is not personally liable to 
pay tbe remainder of the purchase money due under the contract , 
unless there is an express or implied agreement on his, the 
assignee's, pa r t to do so. 

V a r i e t i e s of Cont rac t s .—There are other forras of cont rac t for 
the sale and purchase of land, but they are of such an in t r icate 
charac ter t h a t even a very wise m a n w h o th inks he knows all about 
every th ing will feel t h a t he had better get the aid of a m a n learned 
in the law upon one of tha t kind; for example, a m a n may agree 
wi th his wife t h a t he will deed to her his farm, provided she will 
make her last will and tes tament in favor of all of their chi ldren; 
this is a cont rac t which the Court will enforce, and if she makes a 
will in contravent ion of this the Court will set it aside; another 
var iety is t ha t of a bui lding contract , where land is sold wi th an 
agreement by the buyer to build and by the seller to lend the buyer 
money on bond and mor tgage upon the same land and house. I t is 
t hough t best not to go into discussion of such contracts in this 
monograph. 

F i n a l l y . — A n d , finally, do not e i ther give or t ake a deed of prop­
er ty unt i l every encumbrance is removed, every lit t le detail of the 
cont rac t is carried out ; if you do, delay in its performance, vexa­
tion and trouble will come upon you. and often an expensive law­
suit. And law is war . Both sides lose raoney in a lawsui t ; a lways 
will ing and eager to set a lawyer a t work using up his s t rength and 
brains to accomplish their views, but almost a lways paying him 
grudgingly , and th ink ing if he wins tha t he should look to the losing 
side for his pay (which the law does not allow), or not charge much 
for his work, however hard , because his client has had delay and 
loss; or, if he loses, t h a t he should not look for any pay at all, 
a l though he may have worked still harder ; no t apprecia t ing tha t 
it is the clients w h o desire or cause the fight, and t h a t l i t igation, 
which is contention, conffict, quarre l (from the old High German 
werra), war , is destruct ive to proper ty a t least, if not to life. If, 
however, such a conflict be forced upon you, if wise you will not 
t ry to protect yourself wi th a five-dollar shotgun and cheap a m m u n i ­
tion, bu t will provide yourself w i t h the best equipped a r m a m e n t 
you can afford; pay an active, s tudious lawyer well, and be benefited 
by his wil l ing aid. 

Many topics and points upon the law of real estate other t han 
those in the foregoing pages have suggested themselves, but as they 
do not belong to the subject of a oontraot of sale they are nofc 


























































